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1. Introductory Remarks

a territory, represents one of the oldest forms of punishment, applied even in un-

developed penal systems. Until the creation of the modern penal system, banish-
ing individuals from the community for the purpose of their punishment was present in
different forms in everyday use across Europe.! The penalty of banishment had several
functions. By being banished, the criminal was removed from the community; a fact that
would, on the one hand, diminish the probability of further disturbance of peace by his
retaliation or the retribution from the injured party. On the other hand, the removal of
the individual beyond the borders of the community prevented him from repeating his
misdeed, which would, for the community, signify a final and efficient way of protection
from further damage, and on the symbolical level, the cleansing of society of undesir-
able individuals.? The omnipresence and frequency of banishment as a punitive measure
reflected the widespread and deeply rooted view that belonging to a certain community
depended on the behavior of individuals who had to observe the written or unwritten laws
and accepted social norms.?

Banishment in its various forms was a widespread and usual practice also in the Middle
Ages, whether as a form of punishment, a correction of behavior, or coercion. Although
most of the research of medieval court practices dealt with banishment only sporadically;*
fines and the official banishment of criminals and undesirable individuals were dominant
forms of punishment by the authorities in the Middle Ages,® especially in urban milieus.
Since it was impossible to rely only on coercion, city magistrates would use banishment in
order to free the community of particularly problematic offenders, often also using public
rituals to demonstrate their power and to confirm the city norms and limits of acceptable
behavior as a condition of inclusion in the community.® As a sanction, banishment created
the space for negotiation between authorities, the offender and the local population, but
at the same time showed the aspiration of local authorities to punish and control offenders
who attempted to destroy the medieval ideal of the orderly and disciplined community,
deprived of infidels and foreigners.” When implemented with determination, exile was a
terrifying punishment which pushed the offender into poverty, depriving him of contact
with his loved ones and exposing him to the dangers lurking beyond the city walls.* On
the other hand, since banishment was a flexible, potentially reversible and cheap way of

B ANISHMENT, THE sanction that includes the physical removal of the individual from



punishment, it represented an important middle ground between the death penalty and
fines. Therefore, it is not a surprise that banishment had a central role in the enforcement
of law in the medieval European urban communities.

In the present paper, we will present the cases of banishment in medieval Zagreb.
It should be noted here that our investigation refers to the civil part of town, granted
the privilege of free royal city. The sanction of banishment allowed the city magistrate
to quickly and simply cleanse the urban territory of all kinds of lawbreakers, so it is no
wonder that it was used in court practice of Zagreb in the fifteenth century, not only for
third time offenders, but also for punishing a wide range of prohibited activities. How-
ever, as will be shown, these prohibited activities were actually a wide variety of offenses
which differed significantly by their type and severity. The observation that both minor
offenses, such as verbal abuse, and the most serious crimes could result in the same pun-
ishment—banishment—raises important questions about the consistency of judicial prac-
tice in medieval Zagreb. This particularity prompted our closer examination of whether
punishments were based on written legal regulations, or if the court exercised significant
discretion, choosing the type and severity of penalties on a case-by-case basis.

It is necessary to emphasize that the topic of banishment in medieval Zagreb was
covered by historiography only in certain aspects. Although there are many works on
the history of crime,’ the practice of banishment was never considered closely and many
aspects of this form of punishment were left unclear. However, court records preserved
from the period of 1355 until 1526'° contain numerous examples from judicial practice in
which the court applied this form of sanction. Considering the large corpus of preserved
documents, it was impossible to include the whole period covered by the sources, there-
fore the focus of this study will be the practice of using banishment as a form of sanction
in the governance of fifteenth-century Zagreb. The documents from this later period were
written in more detail and are preserved almost completely. They thus provide a better in-
sight into already established mechanisms of dealing with unacceptable behavior. For this
purpose, we have analyzed 116 court procedures entailing the sanction of banishment,
conducted from 1412 to 1448, and from 1450 to 1500 respectively.

2. The Sanction of Banishment
in Criminal Law in Zagreb

1242 (also known as the Golden Bull)."! The norms of criminal and procedural

law take up a substantial amount of the text of the privilege and contain the list of
offenses for which they prescribe drastically harsh penalties. In most cases these penalties
were fines, but besides them, the privilege prescribes two non-monetary penalties: “taking
revenge,” that is, the death penalty in the case of a first degree murder, and the penalty of
banishment from the city for the three-time repeat offenders, which was combined with
the confiscation of their property.'>* However, with the further development of the city, the
regulations in the privilege became insufticient, and the city court filled the gaps with cus-
tomary law and juridical practice,'® in which the penalty of banishment from the city and

THE PENALTY of banishment in Zagreb was first mentioned in the urban privilege of
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the city territory played a significant role. The formation of a city community meant the
emergence of urban governance and administration; the main administrative, judicial, and
legislative body was the city magistrate, composed of a judge (iudex civitatis), jurors (iu-
rati) and councilors (consiliarii). Only full-fledged citizens had the right to hold these of-
fices. Additionally, these services were not paid, thus only wealthier and more respectable
citizens, with a good reputation, were taken into consideration for them.™ In turn, full-
fledged citizens were considered only those individuals who owned real estate in the city,®
had been living in Zagreb for at least a year, and were of Catholic confession.'® The city
territory, however, included all city properties and the population (from full-fledged citi-
zens and inhabitants, foreigners and nobles, to serfs on the nearby agricultural estates).!”

If we compare in practice the list of offenses for which the town court prescribed the
penalty of banishment from Zagreb during the fifteenth century with the list of offenses
in the original privilege, it seems that most crimes punished in the later period were not
included in the text of the privilege.'® The town officials of Zagreb surely did not arbi-
trarily disregard the privilege and decided how to punish the offenses absent from it, but
relied on existing norms of customary law. A substantial number of proceedings in which
the perpetrators sentenced to banishment from the city received a threat that they would
get an even worse and deserved penalty in the case of their return support this argument.
In such cases, the texts of court sentences mention multiple times penalties (justicia) secun-
dum consuetudinem civitatis,' or juxta secundum consuetudinem communis.*

In this context, the criminal regulations in the Statute of Tlok from 15252! were of sig-
nificant help, because the legal regulations collected in it were valid in tavernical towns,*
which included Zagreb (Gradec).” Similar regulations on criminal law are contained in
the Ofier Stadtrecht,** a legal book of medieval Buda, which was drawn up at the begin-
ning of the fifteenth century.?® Its regulations of criminal law largely coincide with those
from the Statute of Ilok, and would have been well-known also in Zagreb, a city with
many German immigrants and strong commercial ties to the Hungarian capital.?® More-
over, previous research conducted by Kristina Grgi¢ on the practice of the death penalty
in Zagreb in the second half of the fifteenth century confirms that the resolutions of court
procedures were mostly coinciding with the regulations of criminal law in Stadtrecht and
the Statute of Ilok.?” With regard to banishment, in the Statute of Ilok, it was prescribed
in only three cases. In the first case, the Statute provides for banishment of one month for
those citizens who broke the ban on the purchase of commercial goods for foreigners, and
then due to poverty could not pay the fine of one mark of pure silver.?® In the remaining
two cases, banishment was prescribed for those who had a habit of stealing bread in the
city square because of hunger and for other perpetrators of theft of the value up to one
florin. In both cases, the Statute prescribes lashing along with the banishment from the
city at a distance of eight miles and for the duration of one hundred years and one day.?
As opposed to the Statute of Ilok, the regulations of the Stadtrecht do not mention the
sanction of banishment at all.

However, regardless of having only partial or no mention of banishment in these legal
sources, they have been proven to be useful for this research. Whereas in the judicial prac-
tice of fifteenth-century Zagreb numerous trials ended with the sanction of banishment
for perpetrators against the written rules of the Stadtrecht or the Statute of Ilok, other
elements of court procedures and sentences have shown us that the town court resorted
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to existing norms of customary law that generally did not differ from those written in the
Stadtrecht of Buda and the Statute of Ilok.

3. Types of Banishment
in the Free Royal City of Zagreb

s IT was mentioned previously, the penalty of banishment was deeply rooted in the

criminal practice of Zagreb, and until the fifteenth century it took on a significant

ole also in the sense of protecting the community and as mechanism of removing

undesirable and dangerous individuals. This sanction is found in sources in two situations:
the so-called declarative banishment and banishment in the real sense of the word.

Declarative banishment was ruled in the procedures conducted against an accused who
was already on the run, thus the contumacious sentence prohibited the person’s return to
the city and its territory.** Sometimes the accused were able to avoid justice by fleeing from
the city, and thus the city court was not able to reach them. Throughout the fifteenth cen-
tury, we have 20 of such cases from Zagreb, in which the city court would pass a sentence
in the absence of the accused and threaten to give a deserved punishment in the case the
fugitive should return to the city territory. However, in six of such procedures conducted
against three fugitives who committed theft, two perpetrators who committed murder and
one recidivist, the threat in the sentence was also followed by the declarative banishment. In
other words, runaway perpetrators who committed theft and murder were convicted in their
absence and were forbidden to return to the city and the city territory with the formula ad
tevvitorium huius civitatis venive non debeant® or ut de cetevo et pey amplius in civitatem et eius
territorio nullo modo intrave presumat,? or nullo modo nungquam debet intvoire.

In the sources, most cases mention banishment in a real sense, that is, the situation
when the convicted were forced to leave the city and city territory based on the court’s de-
cision, with a ban on returning.** When we speak of banishment in the real sense, consid-
ering the privilege in which it is written, qui si post trinam corvectionem se non emendaverit,
rebus ommnibus in commune applicatis tamquam infomis de civitate turpiter expellatur,® it was
to be expected that the sanction of banishment would refer precisely to repeat offenders
in most of the analyzed procedures. However, out of 105 procedures in which the city
court sentenced 137 delinquents to banishment from the city, only 12 were for a repeat
offense,* which shows that in later practice the city court would apply the penalty of ban-
ishment widely beyond the framework in the Golden Bull privilege.

4. Types of Crime Punished with Banishment

N GENERAL, the researched court records of fifteenth century Zagreb always state the
offense for which the offender appeared in court. Out of 95 cases, where 125 sen-
tences punished criminals with banishment, none involved repeat offenders, and the
reasons for committing the crimes were not listed.?” From other records it becomes clear
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that the city court resorted to banishment in three categories of cases: criminal acts against
persons, criminal acts against morality, and criminal acts against property.*

In the category of crimes against persons, the city court went for banishment in 13
trials: once for verbal offense,* five times for physical violence (verberatio, vulneratio, san-
guinis effisio),* five times for witchcraft (maleficium),* and twice for taking a life (snter-
ficium, juguintio).**

In the category of crimes against morality, banishment was adjudicated in 13 cases:
once for blasphemy,* twice for fraud,* prostitution and soliciting (conduccio, meretvicium,
madeficium concubinatus)® and pregnancy out of wedlock,* and six times for adultery
(adulterivm). ¥

In the largest number of cases, banishment was applied to perpetrators of crimes
against property. Out of 66 cases, 62 were offenses connected with theft (firticinium,
Sfurtum, subtvakio), and the remaining four cases were due to a threat of arson (minas
incendii),*s robbery (spolintio),* desecration of a church (sacrilegium),*® and forgery of
money (falsitas).>!

Before we examine in detail the crimes from each category, it should be noted that
most of the offenses in the list above were not mentioned in the Golden Bull of 1242.
Furthermore, some of them were categorized in the Stadtrecht and the Statute of Ilok
as capital crimes punishable by death.>? Generally, in Zagreb these crimes would also be
punished by death, and their intent can be seen also in those legal proceedings where the
city court would ultimately convict the perpetrators to banishment. Since this is a specific
phenomenon, for now we will set aside these examples and first try to explain the practice
of punishing by banishment for the remaining cases.

4.1. Banishment and Crimes Against Persons

When speaking of verbal and violent offenses against persons, which were not classified
as capital crimes, previous research has shown that these offenses were indeed generally
punished by a fine,% that is, in accordance with the provisions of the 1242 Golden Bull
privilege. However, in the fifteenth century, instead of a fine, the city court decided in
several trials to punish the delinquents by banishment. These trials were held from 1423
to 1465 and involved inhabitants and citizens of Zagreb who committed acts of physi-
cal violence. To be more precise, one trial was conducted against a female perpetrator of
verbal offense, one against the perpetrator of a lashing, and the remaining four against
perpetrators of severe physical violence which led to blood-shedding. Since the verdicts in
these cases were exceptions to the rule of punishing these types of offenses by a fine, the
explanation is likely to be found in the details of each legal process.

In the year 1423, Valentin, inhabitator of Zagreb, wounded and killed several citizens
and did not respond to multiple summons of the court; when he finally arrived before
the court, he was dissatisfied with the proceedings and hit George the juror in the face.
Therefore, he was sentenced to losing his arm and banished in disgrace from the city with
a ban on returning.> In 1435, Elisabeth and her daughter Jelka were beaten and banished
in disgrace from the city and the city territory because they had lashed the husband of
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Jelka, Dionysus, until he bled.*® In 1442, a woman by the name of Elisabeth was banished
because, incited by the devil, she had stabbed her husband Michael Zivali¢ in the chest in
such a manner that he barely survived.® In 1457, Helen, the wife of the tailor Michael
the Lame, was sentenced to banishment due to a verbal offense. She had threatened the
daughter of a shoemaker from the family of the late Nicolas Hervoje and wished that “a
thorn would stick to her heel.” Since she was also involved in various other infractions,
the court decided that Jelena could no longer enter the city and its territory, and if she was
caught, the deserved punishment was forthcoming.®” In 1460, Simon Sterk was banished
because he had cut off the nose of his wife Helen, and the punishment was followed by
the threat of losing his arm if he was ever caught on city territory.*® Finally, in 1465, the
servant Thomas was sentenced to losing his arm and banishment from the city because he
had lashed the wife of the shoemaker Gregory during the feast of Saint Margaret.®

If we look into these cases in detail, at first, they do not have any visible common de-
nominator which could have influenced the punishing of perpetrators of the mentioned
offenses with banishment. Moreover, considering the lawsuits recorded in 1423, 1457
and 1465, we can only speculate on why the court decided on the sanction of banishment.
In the first two cases, the answer may be found in the fact that the defendants had com-
mitted multiple offences, so the court punished them as they would as repeat offenders,
although the defendants were de facto before the judges for the first time. However, there
is also a possibility that in these three examples other circumstances might have prevailed
on the choice of punishment, but they were not written down. On the other hand, the
remaining cases which were punished by banishment have noticeable similarities. Trials
from the years 1435, 1442 and 1460 started against those who caused physical wounds.
Furthermore, in these three cases it was actually a matter of family violence, and the city
court probably used the sanction of banishment as an alternative punishment. Besides,
considering the joint household budget of victim and aggressor, the penalty of a fine
would not have made much sense. After all, at a time when there was no possibility of
getting a divorce, banishment as a sanction was a logical choice because by removing the
violent family member from the city, the court at the same time protected the victim from
repeated violence by the offender.

4.2. Banishment and Crimes Against Morality

In July 1461, goldsmith and juror Benedict sued Gregory Burdi¢ for swearing at him
in his home and cursing God, and several witnesses confirmed that Gregory had cursed
God and the Blessed Virgin and said that in the future he would rather worship demons
than them, because since he had been worshiping God and the Blessed Virgin, he had
had no luck. The jurors ruled that because of his blasphemy Gregory should walk naked
to the enclosed spot of the church of Saint Mark, where his tongue would be cut oft in
front of the people, and afterwards he was to be escorted out of the city territory and his
property confiscated for the city’s benefit. This corporal punishment is equal to the one
prescribed in the Stadtrecht,®® and it seems that the sanction of banishment was given be-
cause blasphemy was not Gregory’s only sin. Two weeks later, due to the pleas of citizens
and clergymen, the city court pardoned Gregory, but with the explicit condition that he
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should not in the future carry any weapon in the city, go into taverns, play illicit games or
even give the slightest reason to be punished, whether by his words or his deeds.®! Besides
this case, it seems that in Zagreb banishment was a preferred sanction of criminal law for
those who sinned against the moral rules of the community; especially for perpetrators of
sexual crimes, even when these were offenses which by their nature would incur the death
penalty.

In the same moral vein, at the end of March 1454, Margaret, the concubine of the late
George, was sentenced to banishment from the city because she was caught multiple times
while procuring girls for various fornicators, and the court threatened her with harsh
punishment if she ever stepped into the city or on city territory. However, it seems that
Margaret returned to the city despite the ban. Two months later she was again in court
and for the same reason as before, so she was banished from the city for the second time
with all her things, again with the threat of punishment which she deserved according to
the content of the privilege, if she was discovered again in the city.** Since solicitation or
procuring are not mentioned in the privilege, and in the Stadtrecht and the Statute of Ilok
only the situation of mothers procuring their daughters was mentioned,* and considering
that this is the only written example of procuring in Zagreb in the fifteenth century, it is
not quite clear whether the threat of deserved punishment implied the death penalty or
whether Margaret was to be punished with the same penalty for the third time, but this
time as a three-time offender.

The court gave the sanction of banishment for prostitution as well; although in the
Middle Ages it was considered a great evil in theory, in practice it was tolerated. ** In Au-
gust 1461, Dora Kuhinaci¢, the widow of the late Mathias Kranjec, was forbidden by the
court to access the city with the threat of just punishment, after she was told in vain several
times to abandon prostitution. Due to the pleas of many people, Dora was allowed to
stay in the city,®® but four years later she was again accused of prostitution. This time five
more women were accused alongside her: Barbara, Elisabeth, the daughter of Matejcié,
Jal$ica, the daughter of Tancec, Helen Mezonosi¢, and Margaret, the widow of George
Zvonar. By decision of the court, all accused women were to be banished.® Prostitution
was mainly practiced by women in a marginalized position, but there were also cases of
prostitution by married women. In the fifteenth-century court records of Zagreb, there
is just one such case. In 1454, Jalsica, Majhena, Margaret, Elisabeth, all married women,
and Elisabeth’s daughter, Catherine, were caught prostituting themselves. They were sen-
tenced to banishment from the city with a ban of returning, but they were allowed to take
their money and moveable assets with them, while their remaining property was sold. It
should be noted that in this case the city court had first intended to sentence these women
to death by hanging, but they changed their decision due to the plea of numerous promi-
nent and honest citizens. Considering that this intention cannot be seen in the remaining
cases, it is possible that in this case the marital status of the defendants had affected their
primary decision.

In fact, by prostituting themselves all the mentioned women were simultaneously
committing adultery in a certain way; the Buda Stadtrecht and the Statute of Ilok had
prescribed the death penalty for the latter crime.” On the other hand, in the fifteenth cen-
tury, there were several recorded lawsuits against adulterers, in which the city court would,
contrary to expectations, regularly sentence defendants to shameful banishment from the
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city.%8 The court exceptionally gave a death penalty after a trial from 1482, but unlike other
cases, in this one the perpetrators were related. Namely, the denizen of the city Matko
and Ursula, the daughter of Stephen Belaci¢ from Obrez, and at the same time the niece
of Matko’s wife, committed the grave sin of fornicating although they were related. For
such a severe sin, the sentence was that they should be burned on the following Friday.
However, thanks to the pleas of John, the bishop of Oradea, and of Dominic from Flor-
ence, royal tricesimator (customs officer), in the end their lives were spared, but they were
banished from the city under the threat of execution if they were to return.® Sanctioning
adultery with banishment from Zagreb should not be interpreted as a legal particularism
of city law, but should be attributed to the unwillingness of the city court to enforce an
existing custom that would deprive the perpetrators of their life. On the symbolic level, a
permanent banishment could be considered equal to the death penalty, in the sense that it
entailed the civil death of the perpetrators and the confiscation of their property.”® After
all, unlike the death penalty, punishing adulterous affairs by banishment would still leave
room for saving broken marriages and reintegrating perpetrators into the community,” as
was the case with the married couple, the Sterks. As it was mentioned, Simon was ban-
ished from the city under the threat of losing his arm if he returned, because he had cut off
the nose of his wife, Helen. However, on the same day, the city court also banished Helen
from the city, because it turned out that she had cheated on Simon, which was probably
the reason for his attack on her. However, two years later, Count Jan Vitovec and Dorothy
Toth, the widow of Henning of Susedgrad, and other prominent persons advocated on
behalf of this married couple, who received a pardon under the threat of a real punishment
if they would succumb to crime again.”

4.3. Banishment and Crimes Against Property

In the largest number of trials, the perpetrators of theft were those sentenced to banish-
ment. Considering that these cases make almost two thirds of all convictions entailing
banishment in Zagreb in the fifteenth century, they are probably the best indication that
the legal system truly rested to some extent on legal foundations which were valid also in
other cities operating under the tavernical law. For instance, for thefts to the value of one
florin, the Statute of Ilok prescribed lashing and banishment from the city at the distance
of eight miles and for a hundred years and one day. For theft to the value of two or three
florins the Statute prescribed cutting off one ear, while for thefts to the value of four or
more florins it prescribed death by hanging.” The same criminal law sanctions were ap-
plied also to perpetrators of theft in the fifteenth-century court records of Zagreb. For
theft, 15 people in 11 cases were convicted to banishment exclusively, 10 people in 10
cases were convicted to lashing or beating alongside banishment, while 28 people in 23
trials were convicted to mutilation and banishment.” Although normative sources men-
tion mutilation and banishment separately, in the judicial practice of Zagreb perpetrators
were only exceptionally punished by cutting off their ear without it being followed by
banishment.”

Generally, the pattern shows that, according to local custom, banishment was the fun-
damental sanction for theft. However, the sanction of banishment was strengthened in
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most cases with some form of physical punishment, that is, lashing or mutilation. This
suggests that the type of adjudicated sanction of criminal law was proportional to the
severity of the crime: if the stolen property was more valuable, the punishment was more
severe. Although the examples from the court practice rarely give out the value of the
property gained by theft, there are indications that it also had an influence on the type of
sanction in the criminal law of the city of Zagreb.

This is how, for example, in 1436, a certain George, filius Marci de Goriczancz, was
caught in minori furtu et malicia, for which he was banished from the city and city terri-
tory under the threat of deserved punishment if he ever returned.” Several years earlier, in
1423, one Martin also known as Vinko was discovered while committing a theft of one
pair of shoes from the shoemaker Stephen, to which he himself confessed. Therefore, it
was adjudicated that he should be put on eculenm, given a lashing and banished in dis-
grace from the city and the city territory, under the threat of the death penalty in the case
of his return.”” In the year 1434, Stephen, the son of Gregory from Ciglena, was discov-
ered while stealing a tunic from the panni corintiani, to which he himself confessed in front
of numerous people. Since he had not caused any trouble until then, the jurors adjudicated
that he be chained to the pillory (“pillar of shame”) or eculenm and subjected to ridicule,
and then beaten and banished from the city, of course, under the threat of deserved justice
if he returned.” In the year 1452, Peter, the son of Clemens from Svibovac, was caught
in bursicidium (stealing a purse), and therefore the city court ruled that his ear should be
nailed to the eculenm and cut off, and then for the first warning he should be banished
from the city under the threat of deserved punishment if he returned.”

There were also cases where the city court would deprive the perpetrators of both of
their ears. For instance, in 1461, Janse filius Janse Zove dicti, de Bolethyncz and Ursula Jo-
gathychna were convicted to banishment and both of their ears were cut off.% Jansa had
stolen a horse from a widow in the port on Drava, but since he had brought the animal to
the city, it became the city’s problem and it fell under the authority of the city magistrate,
according to the provisions of the privilege.®!

Ursula, who was probably a citizen of Zagreb, stole four ells of fabric and was there-
fore convicted not only to banishment from the city, but also to losing both ears.®? In the
year 1479, Margaret Festa confessed that she had stolen 70 pensa from relicte Orsole mauli-
eris, which is the equivalent of 14 marks, and 25 groats (Groschen). She was punished to
the cutting off of her ears and to banishment from the city with the ban on returning to
the city territory.® In the same year, /izeratus John Keleminci¢ confessed under torture that
the parish priest Mathias had asked him to corrugate and clean the holy vestments for the
Easter holidays, and that he had stolen partam de filis aureis textam (a girdle woven from
golden thread) and gems from the sacristy, and towels from the church. Furthermore, he
confessed that he had stolen money from a certain Ursula, then millet and wine from the
home of Kelecza (de domo Kelecz) in the vicinity of the butcher’s shop, and also wine from
the home of Jurga (iz domo Juryy). He also confessed that together with his uncle Gregory
he had destroyed during the night the furnace in the house of Michael Oprasnié, a man
who held the oftice of city judge for several years.®* The city court ruled that for the crime
against authority John’s face should be branded with the heated key of the church of Saint
Mark, and for remaining thefts he should have his ears cut off and be banished from the
city and city territory with a ban on returning.® It should be noted that in the last four
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cases, the value of the stolen property entered the category of grand theft, for which in
general the penalty was death. In this context, it seems that banishment followed by the
loss of both ears was a certain compromise between giving a maximum sanction to the
perpetrator considering the damage that was incurred and sparing his life. We will see later
that this type of compromise was not a rare phenomenon in Zagreb.

Despite the anomaly of these latter cases, such examples support our argument that the
type of criminal punishment depended on the severity of the committed theft. Nonethe-
less, this was not always the case. In 1452, Helen, the widow of one Mathias, a shoemaker,
was convicted to banishment from the city under the threat of deserved punishment in
case of her return, because she had stolen 8 pensa from the shoemaker Peter,3¢ which was
a significantly larger sum than the one for which normative sources prescribed the sanc-
tion of banishment. On the other hand, in 1477, in the proceeding between the city judge
John Soldinari¢ and a certain Helen, who was accused of stealing onions in the garden of
the prominent citizen Bradac, the accused did not deny the facts and therefore the court
banished her from the city. In her case the banishment was accompanied by lashing,*
although it is unlikely that the value of the stolen onions exceeded the sum which Helen
stole from Peter. Although rare, these examples show that the value of the stolen property
in Zagreb was not necessarily crucial in selecting the type of punishment, but the decision
also depended on who committed the theft and who were the victims of the crime.

5. Public Spectacles and Expulsion Rituals

were, with various forms of deviant behavior, threatening its prosperity; therefore,

the sanction of banishment was carried out in public. Like the executions, banish-
ment was an elaborate show which had the purpose of highlighting social norms and
power relations and deterring other members of the community from breaking the rules.™
Thus, the city authorities would stage the public punishment in a variety of forms, which
we can see from examples of their handling the perpetrators of various forms of fraud. In
1460, a certain Marko impersonated the tailor Mathias and, hiding his married status, he
nearly took a young girl in marriage. Furthermore, he also disgraced some prominent citi-
zens by claiming that he had loaned them money and other things; to citizen Paul Lah he
pawned a crate for 40 golden florins, in which there should have been 80 golden florins,
but it turned out that in the crate there was only a piece of cheese wrapped in a rag. For
having committed fraud, the city court had him lashed naked and banished him from the
city.® In 1471, when it was discovered that the butcher George Zalari¢ had killed a sick
cow and was selling its meat as fresh and mixed with other meat, the city courted ruled
that his fraud should be punished by tying the bloody meat onto him and that he should
be banished from the city with beatings and lashes.” Another example of public shaming
occurred in 1492, but this time towards the perpetrator of numerous thefts. Peter, the
son of Thomas, also known as Burg beneath Oki¢ (Petrus filius Thome Burga dicti de sub
Okych), first stole in baths one belt with a bag containing 1 florin and 20 denars, and then
one cap of marten’s fur, a barber’s ring and the sword of a priest. In vico sutorum he stole
three cow hides, and very soon after in the home of Lawrence Spaci he stole two female

B ANISHMENT WAS a visible means of liberating the community from offenders who
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and one male tunic, caps, bags, knives, and other things. Then he tried to sell these hides
to the shoemakers Clement and Andrew Chranczu, but they suspected something and
brought Peter to justice. Since Peter confessed to all of his deeds, it was adjudicated that
because of this he should be hanged on the city’s gallows. However, city court ultimately
decided to spare his life and banish him from the city, but ruled that he should be naked
from the waist up and wear the stolen hides and horns on his head, and then that he
should be lead tied by his neck around the city towards the exit.”! The additional public
shaming of the people convicted to banishment, through such rituals, was present in other
European cities in the Middle Ages.”

Permanent banishment entailed exclusion from the community with no possibility of
reconciliation and return to the milieu that had rejected them. In order to also visually
distinguish those convicted from the others in the community, numerous sentences to
banishment across Europe until the seventeenth century were accompanied by various
forms of mutilation or branding.”® The same pattern was present in Zagreb: throughout
the fifteenth century, almost half of the sentences to banishment included some form of
physical punishment, more than half of which were related to mutilation or branding.
Thus, in 1432, Margaret, the wife of Blaise the tailor, was caught in the home of a certain
Marina committing adultery with the John the barber, the son of Thomas Cernéevié. The
city court tied Margaret and John to the eculeum where Margaret was branded on her face
with an iron rod called feca. Marina was also tied to the eculenm as an accomplice and was
held in place for the entire day, in shame and delirious; in the end, all three of them were
beaten and banished from the city in disgrace, under the threat of the death penalty if they
returned.®*

From this example we see that physical punishment that preceded banishment was also
carried out in public. Considering the preponderance of thieves among those convicted
to banishment in the city of Zagreb, the most common physical punishment which ac-
companied their banishment was cutting oft one’s ear, but as we have seen, there were also
examples of mutilation of other parts of the body, depending on the type of crime. Earlier
we have emphasized that the city court started from the existing norms of common law,
which in general did not differ from those written in the Stadtrecht and the Statute of Tlok.
This is confirmed precisely by the physical punishment given to perpetrators, because its
nature was conditioned by the type of crime committed. In some way, mutilation repre-
sented a physical compensation, the way in which criminals paid “with a part of a body.”
Since mutilation was performed in public, it represented a way of deterring others from
crime, and, at the same time, served as a mechanism for controlling criminality. Specifi-
cally, by cutting off the tongue of the blasphemous or the hand of the author of severe
physical violence, city authorities were preventing a future crime or at least reduced the
chances of recidivism.”

6. Banishment as an Expression of Mercy

E HAVE seen that banishment was frequently accompanied by a certain type of
physical punishment. However, there are several examples when banishment
was an alternative to physical punishment. For instance, the aforementioned
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Elisabeth, who was banished in 1442 for stabbing her husband, was supposed to be pun-
ished by losing an arm according to the initial verdict, but, in the end, the court spared her
of mutilation thanks to the humble requests of numerous citizens and banished her from
the city under the threat of deserved punishment if she returned.”® In 1451, one Michael
also known as Rac committed some atrocities towards the masters of the city of the time
and the bans of Slavonia, Counts Frederick and Ulrich Cilli. Because of this, he was sup-
posed to lose his eyes. His accomplices, Blasko and Nicholas, the son of Blaise Zalat, were
also supposed to receive a physical punishment. However, thanks to the humble requests
of canons of ecclesic Zagrebiensis and the friars of the convents of Saint Mary and Saint
Francis, the city court showed mercy and gave them a sanction of banishment from the
city to a distance of ten miles under the threat of deserved punishment if they returned.®”

Most frequently the conviction to banishment replaced the physical punishment in
cases related to crimes against property. This is how, in 1452, a messenger called Michael
was supposed to be mutilated as an unfaithful servant because he, due to his negligence,
had allowed the escape during the night of a certain George Perin, who had been detained
for theft. Nevertheless, again after requests from pious and decent people, Michael was
shown mercy and the city court ruled that Michael and his wife Helen, who could not
be separated from him because they were married (que ab ipso Michaele precone propter
matrimonium separavi nullo modo potuit), were to be banished from the city.”® In 1454, city
court showed mercy also to Elisabeth, filia Martini de Raboch, who was supposed to lose
an ear for having committed theft, but thanks to requests from citizens, she was only ban-
ished from the city.*® Due to the advocacy of citizens, on the same day, Marko, the son of
Dionysius also known as Gerse of Zavrsje, avoided mutilation for theft. However, unlike
Elisabeth, the city court decided to disgrace Mark by having him stripped and banished
from the city with lashes.'® Finally, in 1477, John Magyar from Pest was convicted to los-
ing his arm because he had cut fisherman Stephen’s bag with 108 schillings, stolen a horse
on the city territory, and some cattle. However, at the request of dignitaries from Pest and
of the local clergy, the court banished John Magyar from the city under the threat of the
initial punishment if he came back.!%!

These examples are significant because they show how the requests of prominent
members of the community had influence over the judiciary and had an impact on the
outcome of a lawsuit. It is especially relevant that external pressure always met with suc-
cess, given that the city court listened to the opinion of the community while making a
final decision, even when the perpetrators deserved a death sentence for their deed. In 25
out of 105 cases examined, the sanction of banishment was determined as an alternative
punishment to the death penalty, and in almost two thirds of these trials the softening of
the sentence was a result of the expression of mercy of prominent members of the com-
munity, in the sense of pleading for the accused, and in more than third of the cases the city
court itself showed mercy to the accused. Whether it was citizens pleading for the accused
or by their independent decision,'®* the city court was more inclined to soften the sentence
of the perpetrators of theft. Namely, out of 25 cases in which the court spared the life of
the perpetrators, 14 were related to theft. Unlike the previous examples when the thieves
were convicted to banishment or banishment accompanied by physical punishment, these
cases involved thefts of high value, like the one that was committed by aforementioned
Peter, the son of Thomas from Oki¢.1%
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Among the cases when prominent citizens would plead on behalf of thieves, we should
emphasize the case of Janko Bole, which shows that even hardened criminals could count
on the support of citizens if they came from a good family. In 1444, Janko, the son of
the judge John and the brother of the judge James Bole,'™* was almost executed for steal-
ing a candlestick of the confraternity, but thanks to pleas from honorable citizens, he was
pardoned, but his name remained written down in the city caterna (registry of property
affairs).!% Six years later, Janko was again in court because he was caught stealing five
or six times, and because he was already marked as a thief, he should have received the
death penalty. However, despite being a repeat offender, prominent citizens pleaded again
on his behalf and insisted before the court that Janko had repented for his wrongdoings.
Therefore, the court ruled that he be banished from the city under the threat of deserved
punishment if he returned.'%

When speaking of other types of crimes, the attitudes of the local population seem to
have coincided with the court’s decisions. Only one intervention of a larger number of
citizens which did not relate to perpetrators of theft was noted in 1454, when the already
mentioned married women were accused of soliciting, and many prominent and honest
citizens pleaded on their behalf to have their lives spared, after which they were banished
under the threat of deserved punishment in the case of returning to the city territory.'®” It
seems that while deciding on the lessening the verdict for those who deserved the death
penalty, the crucial role was the perpetrator’s intention of committing a crime and the
extent of the damage caused, while other circumstances were only exceptionally taken into
consideration. In this context, it is not surprising that for perpetrators of these types of
capital acts, which imply a more detailed preparation and planning, the citizens of the free
royal town of Zagreb had no mercy, and it seems that the court in such cases would also
only exceptionally give up on the death penalty. This is how, in 1457, the court decided to
spare the lives of female members of the family of a fugitive, a certain Mathias, who had
been robing various churches together with one Michael. His mother Agatha, his sister
Elisabeth, and his wife Claire were supposed to be hanged because they were involved in
this crime, but the court had mercy on them, and they were convicted of banishment in
disgrace from the city under the threat of the death penalty.'® This decision was probably
affected by the fact that the aforementioned women had only indirectly participated in
the crime, but probably the crucial aspect was that they were women. Namely, in Europe
in the Middle Ages women were generally rarely hanged or executed in any way which
would expose their bodies to the public,'® and the same applied to Zagreb.!'?

In the remaining two cases in which the court independently changed their verdict, the
perpetrators were women. In 1466, Helen, the stepdaughter of Fabian Veveri¢, killed her
own child by throwing it down a well, for which she was supposed to be burned at the
stake. Nevertheless, the court spared her of this punishment but, because of her crime, her
skirts were trimmed, and she was lashed and banished from the city in disgrace, never to
return, or she would be dealt her deserved punishment.'! The court’s verdict in Helen’s
case can be interpreted as an expression of sympathy towards the accused due to her grave
circumstances. In 1475 Elisabeth Volavci¢ was caught practicing sorcery, as she was plan-
ning to poison her husband, which she herself admitted. The court initially decided that
she should be burned in Sredi¢e on the following Tuesday. However, the court changed
their decision, and unlike other female poisoners noted in the fifteenth century, who were
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sentenced to death,'? Elisabeth was exiled (propter suam culpam est licenciata de tevvitorio)
under the threat of the original punishment in case she returned.!® The reason for such a
verdict can partially lay in the fact that the accused did not manage to give the poison to
her husband, but her life was more likely spared because, as the wife of a city messenger,
she was close to the members of the city magistracy.

7. Banishment—A Reversible
or a Permanent Sanction?

in which the delinquents convicted to banishment from the city would in the end

receive forgiveness and the permission to continue their life within the urban com-
munity, despite their deeds, as was the case with the aforementioned married couple, the
Sterks,'* the prostitute Dora Kuhinacié,'® or the blasphemer Gregory Burdi¢.!'¢ In the
fifteenth-century court records, there were 14 such cases, and it should be emphasized that
the pleas from the citizens had the greatest influence on the decision of the court.

On three occasions, forgiveness was given to perpetrators of crimes against morality.
Namely, in 1413, saddle maker Martin was caught playing cards, despite an earlier ban and
warning. He was supposed to be banished from the city, but due to intercession of pious
citizens and members of the ecclesiastical community, the town court allowed him to stay,
but he had to refrain from gambling.!'” In 1458, some citizens also acted on behalf of
Elisabeth, the daughter of Blaise de Zethcha, who had abandoned her fiancée and married
another man in Zagreb, and after his death, she remarried and in the course of that second
marriage she committed adultery. Due to the pleas of citizens, the city court pardoned
her, instead of branding her face with a heated seal and banishing her in disgrace from the
town.''® Several years later, in 1466, the city court showed mercy towards a maid, Helen
from érnkovac, and one Fabian from Varazdin, who were in service of an older juror, Luke
the shoemaker. Fabian impregnated Helen out of wedlock and because of this both were
to be banished from the city, but it turned out that Fabian had confessed to the chaplain of
the parish of Saint Mark that he actually wanted to marry Helen. So, the city court decided
not to punish them, on condition that they marry.'*

It should be emphasized that citizens and clergy were pleading for forgiveness in cases
of theft. In 1412, Dominic the tailor was sentenced to banishment in disgrace from the
city, alongside of cutting of one ear, but pious citizens and members of clergy pleaded on
his behalf causa Dei, so city court showed mercy and Dominic were spared of punishment,
but with the threat of the death penalty if he would repeat the act.’? In 1436, Ursula, the
daughter of the late tax-collector Stephen, was caught stealing, but due to the requests
of citizens and the fact she had small children, the court dropped the accusations against
her.!?! Several other thieves were also pardoned,'* but forgiveness was conditional on
some sort of obligation. Thus, in 1468, Ambrose, a subject of Reginja near Pecs, con-
fessed that while serving in Medvedgrad with the aforementioned John Magyar, he had
stolen four groats (Groschen), because of which he was supposed to lose both ears and be
banished from city. However, the local clergy and other respectable men pleaded on his

F INALLY, IN the court practice of Zagreb in the fifteenth century, there were examples
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behalf because earlier on he had been on a pilgrimage and was supposed to take vows
in the friary of Saint Dominic. So, the city court spared him of his punishment, under
the condition that he kept his promise.'?* In 1470, Helen Zatrepchychna dicta, concubine
Emerici Agricole, was caught stealing shirts, linen clothes, towels and robes; she gave the
stolen goods to Emeric, an agricultural worker of Judge Anthony. Due to these acts, both
were to be banished from the city in addition of losing their ear(s). However, due to the
pleas of pious people, Emeric was spared of his punishment, but his forgiveness was con-
ditioned by the obligation to cut off Helen’s ear.’** Finally, two years later, the merchant
and seniorus juratus Peter Koncz bought an organ from the church of St. Mark although
he knew that it was stolen. Consequently, he was sentenced to be branded on his forehead
with the key of the church of St Mark and banished in disgrace from the city, but due to
the pleas of numerous clergymen, he was showed mercy on condition that he repaired the
pipe organ at his own expense. Moreover, because of his family situation and for having
small children, he was not to be banished but imprisoned for a year. Again, respectable
citizens and clergymen pleaded because of the poverty of Peter’s wife and children, so he
was allowed to remain free, but still had to repair the organ at his own expense. A year
later, and again due to the agency of citizens, the court gave Peter an instalment deadline
for giving 3 florins for boards for the renovation of the roof of the aforementioned church,
provided that he did not repeat his acts.'?® The reason for this instalment is not recorded,
but it is possible that meanwhile Peter had not been able to restore the pipe organ, so this
amount of money was some sort of compensation for an earlier (unfulfilled) obligation.

Numerous examples of leniency, and even of abolishing the verdict, can lead us to con-
clude that the city court was relatively merciful towards delinquents. However, one must
keep in mind that the court took a lenient stance only in exceptional cases in the absence of
outside intervention. Of course, there are examples when the court issued only a warning
and the threat of banishment for first-time offenders, but in the fifteenth century this prac-
tice was recorded in only five trials. In 1423, the city court threatened Zabka, who was
caught in the wrong, that in the case of a repeat offense she would receive a humiliating
punishment in accordance with the town privilege and would be banished from town.!

In three cases, the court threatened with banishment the perpetrators of slander. In
1454, Catherine, the daughter of the late tailor George, was caught slandering, and the
jurors threatened her with banishment if she was to repeat the act.'?” Similar was the case
in 1472 when wuxor Gylian slandered the reputation of some ancillam Jalsy that she was
keeping company with bad men and young men.'*

In the last case when a court issued only a threat of banishment, the person in question
was repeat offender. In 1454 Paul, the son of the late Anthony Gonici¢, who had hit with
a bat the head of George, a servant of Frederick the blacksmith, was sentenced to pay a
fine to the injured party, but bearing in mind that he had beaten up someone already twice
before, the juror threatened him with banishment if he were to repeat the similar act for
the fourth time.'* In this case, the city court issued Paul a fine with a third warning, stat-
ing that the fourth time he would be punished as anyone gui si post trinam correctionem se
non emendaverit,"*° according to the privilege of 1242.
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8. Epilogue on Banishment as Governing Practice

in late medieval Zagreb was rather diverse. While issuing the sanctions, in certain

cases the judges followed the provisions of the Golden Bull privilege of 1242, and
in cases of theft took guidance from the regulations of the Statute of Ilok. On the one
hand, cases extracted from the court records also show that banishment was not relying
on a systematic set of governing rules but was decided on a case by case basis. However,
we can conclude that banishment and the threat of banishment were among the most im-
portant sanctions used by the city authorities, determined to have peace and order in the
area under their jurisdiction. As a criminal sanction, banishment had two basic roles. It
was often followed by physical punishment and thus served as a mechanism to instill key
values, first and foremost discipline and obedience. Just like public executions, the banish-
ment of an individual from the city was followed by a public ritual and served as means
of frightening of community, to prevent further disturbances. Besides, with banishment,
the local authorities could rid the community of all those who were traditionally perceived
as dangerous. It also diminished the possibility that the perpetrator would repeat the act.

From the viewpoint of the convicted offenders, for all delinquents facing it, banish-
ment represented a drastic penalty, which meant not only their physical removal from the
community as unwanted individuals, but also severing all social ties with its members.
The sentences given in the city court show that officials were aware of the implications of
the punishment, so they developed a degree tolerance towards the offenders, which was
reflected in their leniency. That tolerance nevertheless had its limits, depending not only
on the type of crime and the circumstances of the case, but also on the social rank of the
offenders.

In the end, it is worth noting that numerous cases feature banishment as alternative to
fines. Since it was a flexible, potentially reversible, and cheap form of punishment, it is not
surprising that banishment was a preferred alternative and as such represented important
middle ground between fines and the death penalty. It was the “middle path” between
disturbing mutilations or executions and leniency, whereby the city authorities excluded
the unwanted from society but also regulated the integration in society. Therefore, while
on the one hand the threat of banishment and actual banishments reflect the will of city
authorities to cleanse and protect society, on the other, the conviction to banishment also
reflects their mercy (although instigated by outside factors). Precisely the latter suggest
that public opinion had a certain level of influence over the decisions of the court, but si-
multaneously a large number of examples testify that local authorities had a predetermined
idea as to which crimes and offenders deserved to be deprived of the privilege of living
within the protected city community:.

THE RANGE of examples analyzed in this study shows that the practice of banishment

Q
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Abstract
Banishment Practices in Fifteenth—Century Zagreb

Banishment is undoubtedly an ancient method of punishment. It was widespread in the Middle
Ages, not only as a punishment, but also as a form of correction of behavior or coercion. The
present paper focuses on the case of the city of Zagreb, a complex city in itself. Even though nu-
merous studies were devoted to urban life in Zagreb, the topic of banishment(s) was never actually
addressed. The preserved sources reveal the existence of (at least) 120 procedures of banishment
only in the course of the fifteenth century. The sanction of banishment emerges as an alternative to
fines, a flexible, potentially reversible and cheap form of punishment. Unsurprisingly, banishment
was in fact a “middle path” between fines and the death penalty.
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